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Plaintiffs appeal from a summary judgnment dismssing their
declaratory judgnent action in which they sought honeowner's
i nsurance coverage for injuries caused by plaintiff, Thomas R
Bittner, Jr. ("Bittner"), son of plaintiffs Jana Bittner and Thomas
Bittner, in a domestic violence incident. The victim sought

nonet ary damages against Bittner in a proceeding brought in the
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Fam |y Part under the Prevention of Donestic Violence Act of 1991
("PDVA" or "Act"). N.J.S. A 2C 25-17 to -35. Bi ttner contends
that his conduct was reckless, not intentional, and therefore he
shoul d not be excluded fromcoverage. W disagree and affirm

The underlying incident occurred at 12:30 a.m on My 21,
1996, in the parking lot of a bar. Bittner and his then-
girlfriend, Heather Ewan ["Ewan"], were engaged in an argunent.
According to Ewan, Bittner punched her in the face. She signed a
conpl aint under the PDVA alleging that Bittner commtted an act of
assaul t, endangering her life, health or well-being, by "striking
[Ewan] in face wth his fist and keys causi ng extensive facial and
dental damage." The conplaint further alleged that there had been
a previous act of donestic violence wherein Bittner "struck [ Ewan]
on head with phone." A tenporary restraining order was i mmedi ately
i ssued.

On the date of the incident, the police issued a crimna
conplaint charging Bittner with second-degree aggravated assault,
by
punching the victimin the face while holding a set of keys in that

NJ.S.A 2C 12-1b(1), for <causing serious bodily injury

hand.” Bittner inmediately signed a cross-conpl ai nt agai nst Ewan,
charging her with sinple assault for attenpting to cause bodily
injury to hi mby punching himin the face, in violation of N.J.S A
2C:12-1a(1). On August 27, 1996, Bittner was indicted for second-
degree aggravated assault. On Decenber 1, 1997, pursuant to a plea
agreenent, he pled guilty to a downgraded charge of sinple assault,
N.J.S. A 2C 12-1a(1l). When entering his plea, Bittner admtted to
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only reckless conduct,” stating that when he put his hand up to

_ 2 N.J.S.A 2C 12-1a(1) defines sinple assault as: "A person
is guilty of assault if he [a]ttenp} to cause or purposely,
n .

S
know ngly or recklessly causes bodily injury to another
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fend off BEwan, his keys flew out of his hand and hit her in the
face. The plea was entered with a reservation that it could not be
used against Bittner in a civil proceeding. R_3:9-2.

On January 30, 1998, Bittner was sentenced, in accordance with
t he recommendation in the plea agreenent, to one year of probation,
a $250 fine, mandatory penalties, twenty-five hours of community
service work and restitution to Ewan for unrei nbursed nedi cal and
dental expenses of $2,034. A special condition of the probation
was that Bittner abide by the existing restraining order under the
PDVA. At sentencing, his cross-conplaint against Ewan for sinple
assault was di sm ssed, in accordance with the plea agreenent.

In the ongoi ng donestic violence action in the Famly Part,
Ewan sought various forms of relief, including conpensatory and
punitive damages, as allowed by NJ.S. A 2C 25-29b(4). That
provi sion of the Act allows for nonetary conpensation to victins
"for losses suffered as a direct result of the act of donestic
vi ol ence,” including out-of-pocket |osses for injuries sustained,
conpensation for pain and suffering, and, where appropriate,
puni tive damages.

After the plea was entered, Bittner's attorney notified
defendant, which had issued a honeowner's policy to Bittner's
parents, of his intention to seek coverage under that policy for
the injuries that Bittner caused to Ewan. He contended def endant
was obligated to provide a defense to Bittner in the ongoing
donestic viol ence proceeding and i ndemify Bittner for his counse
fees and any suns for which he mght be held liable. Defendant
deni ed coverage under the "intentional act" exclusion in the

policy.® Plaintiffs then filed this declaratory judgnent action on

® Defendant has never disputed that its policy was in effect
on May 21, 1996, and that Bittner was an insured.
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May 21, 1998. Judge Sypek granted defendant's sunmary judgnent
notion on Novenmber 5, 1999 and denied plaintiffs' notion for
reconsi deration on January 21, 2000.

In the donestic viol ence proceedi ng, Ewan steadfastly adhered
to her contention that Bittner's conduct was intentional,
testifying that he "punched nme in the face with a set of keys."
She said that the force of the blow knocked her to the ground,
after which she observed Bittner holding the keys in his clenched
hand. She further testified that after she got up, she began to
strike him Bittner testified to his version, which was consi stent
with the factual basis in support of his plea.® Ewan has never
filed a civil action against Bittner. She has never alleged any
alternative basis for liability, such as negligent or reckless
infliction of bodily injury.

An insurer's duty to defend "is determ ned by conparing the

~ *Since the filing of this appeal, the donestic violence

action has been concluded. W have been furnished with a
transcript of the Fam |y Part proceedi ngs of February 5, 2001 and
the orders that were entered on that date. The judge who had
conduct ed several days of trial was no | onger available due to
disability. The new y-assigned judge stated that she had read
all of the transcripts. Both parties were present and
represented by counsel. TheY pl aced on the record the settlenment
t hey reached on the danmage claim nanely $7,500 for Pa|n and
suftfering. Apparently Bittner had previously paid a

unrei mbursed nedi cal and dental expenses, presumably pursuant to
the restitution order in the crimnal case. Bittner admtted
under oath that he conmtted an act of donestic violence,
ﬁ[OVIdlng as a factual basis that the keys recklessly flew out of
is hand, hitting and injuring Ewan. Bittner acknow edged his
understand!nP that by admtting to the conm ssion of an act of
donestic violence he was giving up his right to have the %udge
decide the issue based on the trial testinony and that a tinal
restraining order ("FRO') would be issued. he judge accepted
his adm ssion as voluntary and his factual basis as sufficient
and determ ned that Bittner did commt an act of donestic
violence. The judge therefore entered an FRO prohibiting Bittner
fromengaging in future acts of donestic violence, from
connunlcatln? with Ewan, fromgoing to her residence or place of
enpl oynment, from maki ng any harassing conmuni cations to Ewan,
from possessing any firearns and from stal king Ewan. A _conpani on
order (referenced in the FRO directed paynment of the $7,500, on
terns there specified.
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all egations in the conplaint with the | anguage of the policy. Wen
the two correspond, the duty to defend arises, irrespective of the
claims actual nerits.” Voorhees v. Preferred Mut. Ins. Co., 128
N.J. 165, 173 (1992). Defendant's policy requires it to defend and

indemmify "[i]f a claimis nmade or a suit is brought against an

i nsured"” for damages because of "bodily injury" caused by an
"occurrence" covered by the policy. "Qccurrence" is defined as an
accident. The policy excludes coverage for conduct causing bodily
injury "which is expected or intended by the "insured.'" Since no
claim has ever been made nor any suit been brought for anything
other than Bittner's alleged intentional conduct, defendant's duty
to defend was not triggered.

Bittner argues that the allegation in the donestic violence
conplaint alternatively enconpasses an allegation of reckless
conduct . The PDVA incorporates by reference various crimna
statutes, the violation of which may constitute an act of donestic
violence if commtted against a person protected by the Act.
N.J.S. A 2C 25-19a; Corrente v. Corrente, 281 N.J. Super. 243, 248
(App. Div. 1995). The crimnal statute alleged to have been

violated in this donmestic violence conplaint is assault, N.J.S A
2C. 12-1, which can, by definition, be conmtted by purposeful,
knowing or reckless conduct.?® Bittner argues that this
circunstance, coupled with his contention that his conduct was only
reckl ess, avoids the intentional act exclusion and brings the claim
agai nst himw thin the scope of coverage. This argunment is flawed

for two reasons.

> NJ.S A 2C:25-19a(%2 i ncorporates by reference all forns
of assault under N.J.S. A 2C 12-1. Sone fornms of sinple and
aggravat ed assault nay be committed by reckless, as well as

pur poseful or know ng conduct. |ndeed, one formof sinple
assault can be committed by negllgently cau5|n% bodily Injury to
another with a deadly weapon. N.J.S A 2C 12-1a(2).
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Although it is possible for an assault to be conmmtted by
reckl ess conduct, Ewan's claim is predicated solely on an
al l egation of intentional conduct. That Bittner, pursuant to a
pl ea agreenent, pled guilty in the collateral crimnal proceeding
by admtting only to reckless conduct does not alter the gravanen
of Ewan's donestic violence conplaint against him nor does the
fact that he asserts nmere reckl ess conduct in the donmestic viol ence
proceeding in an effort to mtigate the degree of his cul pability.

Mor eover, strong public policy considerations mlitate agai nst
al l owi ng insurance coverage in proceedi ngs under the PDVA The
structure of the Act defines proscribed conduct by reference to
crimnal statutes, N.J.S. A 2C 25-19a, notw thstandi ng that proof
i s by a preponderance of the evidence standard, N.J.S. A 2C: 25-29a.
Its enactnment was based, in part, on the Legislature' s finding
"that donmestic violence is a serious crinme against society" and the
Legislature's intent "to assure the victinms of donmestic violence
t he maxi mum protection from abuse the | aw can provide." NJ.S. A
2C: 25-18.

Prior to enactnent of the PDVA, this court recognized that
"[i]nacivilized society, wife-beatingis, self-evidently, neither
a marital privilege nor an act of sinple donestic negligence.
Neither is any other intentional tort by which one spouse
victim zes the other.”™ Tevis v. Tevis, 155 N.J. Super. 273, 278
(App. Div. 1978), rev'd on other grounds 79 N.J. 422 (1979). The

court noted that insurance coverage i s not avail able for such torts

as a matter of public policy. |Ibid. Further, our Suprene Court
has acknow edged that domestic violence is a national epidemc and
that New Jersey has been in the forefront in seeking to curb it,
wi th t he PDVA provi di ng the nost conprehensive protection for abuse

victinms, including authorization for paynment of punitive damages
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and conpensation for pain and suffering. Brennan v. Orban, 145
N.J. 282, 299-300 (1996).

Relief may be granted under the Act, including an order for

paynent of damages, "only after a finding or an adm ssion is nmade
that an act of donestic violence was conmtted by that person.”
N.J.S. A 2C 25-29a. "Donmestic violence is a term of art which
describes a pattern of abusive and controlling behavior which

injures its victim" Corrente, supra, 281 N.J. Super. at 246

Accordingly, in determ ni ng whet her an act of donmestic viol ence has
been commtted, the court shall include in its consideration
whet her there has been any previous history of donmestic violence
between the parties, N.J.S. A 2C 25-29a(1l), whether any imediate
danger to the victimexists, N.J.S A 2C 25-29a(2), and what is in
the best interests of the victim NJ.S. A 2C 25-29a(4).

It is an oversinplification to consider that proof of the
requisite elenents of one of the crimnal offenses referenced in
the Act, in and of itself, constitutes an act of donestic viol ence.
This court has observed:

¢ hat The Legi sl ature, however, did not intend

at :
t he comm ssion of any one of these
acts automatically woul d warrant the
i ssuance _of a donestic violence
or der. The law mandates the acts
claimred by a plaintiff to be
donesti c viol ence nust be eval uat ed
in light of the previous history of
donmestic  viol ence bet ween t he
plaintiff and defendant includin
previous threats, harassnent an

physical abuse and in [light of
whet her inmmediate danger to the
erson or_propert i's resent.

. J.S. A 2C. 25-29a(1) and (2). This
requirenent reflects the reality
t hat donestic violence is ordinarily
nore than an isol ated aberrant act
and incorporates the legislative
intent to provide a vehicle to
protect victinms whose safety 1is
threatened. This is the backdrop on




which [a] defendant's acts nust be
eval uat ed.

N.B. v. T.B., 297 N.J. Super. 35, 40 (App.
v. 1997) (citing Corrente, supra, 281 N.J.

Super. at 248).]

See al so Cesare v. Cesare, 154 N.J. 394 (1998); Kanmen v. Egan, 322
N. J. Super. 222 (App. Dv. 1999).

Ther ef ore, whether a donestic vi ol ence defendant asserts that

his conduct satisfies only the reckless® nental state of a
referenced offense, or if it is found to be so by the donestic
violence judge, is not controlling in determ ning whether the
conduct constitutes an act of donestic violence. Satisfaction of
the elements of a referenced offense is only one of several
essential considerations. The specific conduct nust be viewed in
a broader context in making this determnation.’

In a related context, this court has considered whether
i nsurance coverage is applicable to Tevis clains raised in a
divorce action. Merrinmack Mut. Fire Ins. Co. v. Coppola, 299 N.J.

Super. 219 (App. Div. 1997). The court analyzed whether the
defendant's subjective intent with respect to the consequences of
his intentionally abusive conduct towards his wife was relevant in

determ ni ng whet her insurance coverage exists or is excluded for

® N.J.S.A 2C 2-2b(3), defines reckless as:

A Person acts recklessly with respect to a
material el ement of an offense [causing
injury to the V|ct|n1_mhen he consci ously

di sregards a substantial and wunjustifiable
risk ‘that that material element . . . wll
result fromhis conduct. The risk nust be of
such a nature and degree that, conS|der|ng

t he nature and purpose of the actor's conduct
and the circunstances known to him its

di sregard invol ves a gross deviation fromthe
standard of conduct that a reasonabl e person
woul d observe in the actor's situation.

"W note that the domestic violence conplaint alleged a
prior act of domestic violence by Bittner agai nst Ewan.
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injuries expected or intended. It determned that public policy
requires application of an objective test, resulting in a
presunption of intent toinjure for Tevis clains, regardl ess of any
contrary subjective intent asserted, because of the reprehensible
nature of the act. The court stated:

G ven the fact that our Supreme Court has
recogni zed the seriousness of spousal abuse,
and has even considered the problem of
donestic violence to be a "nati onal epidemc,"

See Brennan, supra, 145 N.J. at 298- 299
678 A.2d 667), allowing spouse abusers
i nsurance coverage for their intentiona
abuse, whether it be physical or enotional
woul d contravene the public policy clearly
enunci ated by our Supreme Court, and the
intent of the Legislature in its enactnent of
t he Preventi on of Donestic Abuse Act. Clearl¥;
coverage for spousal abuse, in any form wou
encourage those who are disposed to conmmt
such reprehensible acts toinflict injury upon
fheir spouses wth inpunity, Kknow ng hat
t heir 1 nsurance conpanies Wl indemify them
for the noney damages recovered by their
spouses if only they can convince Sone jury
t hat they did not i ntend or expect bodily harm
to flow from their conduct. Therefore, we
concl ude that spousal abuse in any formis "so
i nherently injurious, that it can never be an

accident,”™ and therefore, "[al]s a matter of
public policy and Togic . . . the better rule
warrants application of t he obj ective
approach,” to the end that the intent to

infure 1s presuned fromthe performance of the
act. Voorhees, supra, 128 N.J. 165, 185, 607

A. 2d 1255 (1992 uoting Atlantic Enpl oyers,
supra, 239 N.J.)Suger. a? 283, 571 A;Ea %OOS.
[1d. at 230 (enphasis added).]

Here, we consider an act asserted by Bittner to be reckl ess,

not intentional. He argues that since the donestic violence
conplaint could be fairly read to alternatively include an
al I egati on of reckless conduct, he should not be deni ed coverage.
Qutside the donestic violence rubric, a complaint wth such
alternative bases for liability is not ordinarily excluded fromthe
duty to defend, and if liability is found to exist based on

uni ntentional conduct, the insurer ordinarily has a duty to
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i ndemmi fy. However, when a conplaint is brought under the PDVA
t he policy considerations expressed by the Merrimack court | ead us
to conclude that insurance coverage nmust be excl uded.

In Cunberland Mutual Fire Insurance Co. v. Beeby, 327 N.J.
Super. 394 (App. Div. 2000), we considered the applicability of

i nsurance coverage where plaintiff brought an injury claimin a
civil action against her |ong-termparanour on alternative theories
of negligent and intentional conduct. It was unclear whether the
underlying incident constituted an act of domestic violence. W
determned that the resolution of that issue would control the
coverage issue. W stated:

However, we need not explore the limts of
defining "wi | ful harmor know ng endangernment"
[ policy exclusion | anguage] because the narrow
I ssue presented here is whether defendant's
conduct, once judicially reviewed, rises to
the level of being an act of donmestic
viol ence. W hold that whatever definition of
wi | ful harm or knomnn?_ endangernent is
applied, if there is a tinding of donestic
viol ence, the holding of Merrimack and the
excl usi onary_ provision of the policy will be
satisfied. "To find otherwise would reinstate
the concept of intent in a donmestic violence
context, a position that we have previously
rejected in both Merrimack and Tevis v. Tevis,
155 N.J. Super. 273, 382 A.2d 697 (App. Dv.
1978), rev'd on other grounds, 79 N.J. 422,
400 A.2d 1189 (1979).

[1d. at 403.]

Acts of donestic violence have been identified by the

Legi slature as particularly reprehensible acts which needed to be
addressed by special renedial legislation. N.J.S A 2C 25-18. Qur
Suprene Court has recogni zed the extrene inportance of this issue
and of the need to interpret the PDVA in the broadest terms to
provi de nmaxi mum protection to the victinms of donestic violence.

Cesare, supra, 154 N.J. at 400. A finding that an act of donmestic

vi ol ence has been committed can be made only upon proofs submtted

10



or an adm ssion, supported by a sufficient factual basis. That
finding enbraces nultifaceted considerations which transcend
satisfaction of the specific elements of the predicate crimna
offense. A court may determ ne, for exanple, that the present act
is sufficiently egregious to constitute an act of donestic viol ence
with no prior history of abuse, and it may conversely determ ne
t hat "an ambi guous i ncident qualifies as prohibited conduct, based
on a finding of violence in the parties' past." 1d. at 402. Thus,
the nmental state of the perpetrator is but one factor to be
eval uated, in the context of other relevant factors, in the overal
determ nation of whether an act of donmestic violence has been
conm tted.

When a claimfor nonetary damages for bodily injury is made in
a Fam |y Part action brought under the PDVA, the claimnecessarily
al | eges an act of donestic violence as the sol e basis for recovery,
and an award can only be made upon a finding that such an act
occurred and directly caused the loss. NJ.S. A 2C 25-29b(4). W
hold that the public policy of this State, to provide maxi num
protection to victins of donestic violence and to deter acts of
donestic viol ence, precludes the availability of i nsurance coverage
to provide a defense for such a claimor indemification for such
an awar d.

Affirmed.
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